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Appellant has accurately stated the 


PrOUnds 1tOr Jur eae lion. 


Statement of the Case 
Edgar T. and Catherine H. Weekes, Cali- 


forme State Auto Association ILnterinsurance 


Bureau, and Samuel Rotanzi have appealed 

from paragraph 2(B) of the Judgment ordering 
tiae ene limits Of the policy of insurance 
issued by Atlantic National Insurance Co. be 
fixed in the sums of $10,000/$20,000. Appel- 
leanus, Weekes, failed an Opening Brier on 

Pees point, 26 did eppellants Rotanz: and 

twe Bureal. 

Since the latter Brief recognized the 
exmaustaveness of the former Brief and 
adopted the same arguments, Atlantic's An- 
Swering Brief, although covering the substance 
Of both Opening Briets, will be directed and 


referenced with respect to the Weekes! Brief. 
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ANSWERING ARGUMENT 
ig 
"THE ARIZONA FINANCIAL RESPONSIBILITY STATUTE, 
AND ARIZONA CASE LAW INTERPRETING IT, NULLI- 

FIES THE 'DRUNK DRIVING' EXCLUSION." 

The proposition that the "omnibus clause" 
te e-Dart Of every movor vehicle diabilicy 
Pele y.. DUurevanL- oO -tue. Courts holdin an 
Jenkins v. Mayflower Ins. Exchange, 93 Ariz. 
287, 380 P.2d 145 (1963), is not controverted. 

Appellants! arguments based on the rela- 
tionship between the Jenkins case and Schecter 
v. Killingsworth, 93 Ariz. 273, 380 P.2d 136 
(1963), to the effect that the court's deci- 
Sion below (fixing Atlantic's policy limits 
at $10,000/$20,000) provides grounds for hold- 
ing the Arizona Financial Responsibility Law 
unconstitutional, are controverted, as is the 
Suggestion that the lower court's holding 
restricts the beneficial purpose of the law. 

Appellants take the position that: 


1) the Court in Schecter barely found 


an adequate police power goal to 
gustily the ecnstitulionaiaty of 
the Arizona Financial Responsi- 
bility Law; 

that 6 lesielarvive siilenpy, tc 
"repeal" the Jenkins case failed 
DeCcause Of 2 2ntormal opinion by 
the Attorney General to the effect 
Lat SUCH Lerielavion would put. une 
Arizona Financial Response lbilicy 
Law in jeopardy of being declared 
UAnCOneTI LOC ilonal: 

therefore, the lower court's holding, 
if atfirmed,.would.jecpardize: the 


SCONStLEUULIOMea lity - ol the Law. 


A review of the Attorney General's in- 


formal letter of opinion (set forth in full 
in footnote No. 1 of appellants!, Weekes, 
Opening Brief at pages 9-11), shows that the 
conclusion was reached because the proposed 


legislation contained exceptions and loopholes 


tele 


of a substantial nature which would have 
provided ways to circumvent completely the 
Jenkins holding that the "omnibus clause" 
is apart of all policies and thereby take 
away the basis (police power goal) of the 
court's holding in Schecter, that the 
Financial Responsibility Law is constitutional. 

Obliteration (complete circumvention) of 
the omnibus clause, however, is not analogous 
to a limitation which conforms to the limita- 
tions ($10,000/$20,000) which were held con- 
Stitucional an the Schecter case. 

Appellants! argument that the lower 
COUrtC Ss decision, fixings Aculantie's “policy 
limits at $10,000/$20,000, would restrict 
the beneficial purpose of the law is simply 
without merit. The court in Schecter upheld 
the Arizona Financial Responsibility Law on 
the basis of "preventing financial hardships 
and possible reliance on welfare agencies." 


The lower court's holding fixes Atlantic's 


Maximum Liaeiiity under the circumstances at 
$10,000/$20,000--the very same limits pro- 
Wided Lor in tne Hinancial Responsibility 
Aewm lf, as suggested by appellants, 
$10,000/$20,000 provides "inadequate coverage" 
which "goes very little further in 'prevent- 
Me timoamrcial hardship and reliance upon 
welfare agencies! than no coverage at all," 
it would seem that it is up to the Legisla- 
ture to change the law to provide for higher 
coverage to reflect the inadequacy. More- 
Over, tie Court in che Sechecter Case: Hever 
even suggested the possibility that $10,000/ 
$20,000 (the limits provided by law) were so 
inadequate that they were little better than 
no coverage. If such were the case, it is 
suggested that the limits, if thought to be 
so inadequate, would have caused the court to 
declare the Act unconstitutional because it 


Could nou Sustain its purpose. 


if. 

"ARIZONA STATUTORY AND CASE LAW HAS NOT SPECI- 
FICALLY DECIDED THE EFFECTIVENESS OF THE 
'DRUNK DRIVING! EXCLUSION WITH RESPECT TO 
COVERAGE IN EXCESS OF THE MINIMUM STATUTORY 

RIMES.” 

Ties propos ULC 1e NOt ont rover ved. 
Exception is, however, taken to the suggested 
implications that the "clear public policy" 
contemplated by the statute is "to broaden 
the coverage afforded by automobile liability 
Doll cies.” 

The public policy of “preventing Tfinan= 
@1el harvesnios. and possivle reliance on wel 
fare agencies" as announced by the Arizona 
Supreme Court is not the same as a policy to 
"broaden coverage afforded by automobile lia- 
biliuy policies,” “Pne’Cases Crucd by appel= 
bance ah Suppore Of such: policy. while tne, 
may correctly state the position of other 
jurisdictions favoring such policy, should 


not be used as authority that the court below 


was wrong in fixing Atlantic's policy limits 
at $10,000/$20,000. 

Moreover, in accordance with the announced 
public policy of such jurisdictions, the cases 
cited involved the issue of "coverage" and 
not the extent and amount of such coverage. 

In the cited cases, the question in each in- 
stance was whether or not a particular person 
was "covered" by a policy and the determina- 
tion was made on bases similar to the Arizona 
Jenkins case--in terms of breadth of coverage 
and not in terms of 1ts depth. 

The cases holding that an exclusionary 
clause or restrictive endorsement is not 
binding because it is against public policy 
donot require this Court to go one step fur- 
ther and hold that the restriction is also 
not binding with respect to coverage which 
is in excess of the amounts provided for by 
the statute from which the public policy is 


derived. 


Occasionally, when there is no precedent 
and the question for determination is in the 
nature of what the law should be, as it is 
here, it is helpful to view the problem in 
a Gtiterent factual environment. Suppose, 
for example: 

State X passes a law providing 

Gigt all employers muaeu provide a 
death benefit plan for their employees 
it) am amount ecual tO an employee's 
COMmpensation Tor the year immediately 
preceding his death. The purpose of 
the plan is to prevent financial hard- 
ship and possible reliance upon the 
State's welfare agencies by the de- 
ceased employee's family. ABC Company 
feels it would like to do more in such 
cases and sets up a plan providing for 
benefits to go to a deceased's "family" 
in an amount ten times greater than 


required by the law except in the case 
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where the employee's death is caused 

Dy “ExXCessive drinking, in which case 

tee plan provides for no benefits. 

Employee 0 Ciee-ecua resultror 

excessive drinking. He is not married 

and has no family but for the last few 

years, due to his generosity, has been 

une sole support Of an attractive 

neighbor lady. What result should 

OD Gai: 

it, KEGpIng with the announced puolic 
policy Of the law, £6 would not be unreason= 
eble vitor &2 CGurt tO Noid That ARC Company 
should not be allowed to avoid the law in 
case of an employee whose death is a result 
of excessive drinking since his "family" is 
as much in need as the family of any deceased; 
indeed, probably more in need. By the same 
token, it might not be unreasonable to hold 
that the young lady should be considered as 


"family" in this case--on the theory that the 


Soleiy Of ie daw and polivey-as“such ythat 
broad coverage should be given. And no 
argument can be heard in opposition to the 
Pree@osteron that benerits equalling ten Gimmes 
those required by the law would go even fur- 
ther in preventing hardship and possible 
reliance upon the state's welfare agencies. 
The question, however, seems to be dependent 
on a longer lasting consideration--will the 
Over=all public policy be Turthered by re-= 
quiring ABC Company to pay benefits to the 
same extent it would have paid had O's death 
been a result of another cause. The obvious 
answer is that such a requirement in the long 
run, especially if the incidence of death by 
Orinwineg Vs SuCSstanvial; will force 2c. Com- 
Pamy 250 restrict Lte bemerius tO Those re= 
quired by law or increase its cost of running 
such “a plan to the extent that it is forced 
to provide no more than minimum benefits. 


Thus, in the long run, the announced public 


ae ee 


policy will be harmed more than it will be 
beboeg. Merely requiring a company Lo pro 
ViLOe a Minimum pencil, whien anheren tly 
Meet seoves a Teltricilon On 2S Fi aits co 
G@OM@eracCtewiLh any employee, while subiecu To 
question, is probably justified by the under- 
lying public policy which outweighs the 
policy of -a company’s complete freedom to 
Copuract< Further restriclions owever, 
such as is urged in this case, so restricts 
bie policy of freedom to contract. that it 
outweighs the policy of law providing for 


such benefits. 


cr. 

"AN ANALYSIS OF THE PARTICULAR INSURANCE POLICY 
WRITTEN BY ATLANTIC NATIONAL FOR THE HERTZ 
CORPORATION COMPELS THE CONCLUSION THAT NO 
EFFECT WHATSOEVER SHOULD BE GIVEN TO THE 

EXCLUSION" 
Appellants support the above position by 


three different arguments, the first of which 


Pe bs ae 


ie dependent On a fTalaclous assumption; “the 
second of which, in effect, is a rehash of 
the Jenkins case theory clothed in a factual 
Situation in another jurisdiction whose 
Court reached a@ similar result; and the 
third of which should have no bearing what- 
SOeVer Ol) Lhe instant case. 

Popelianta” positon 1 the first or 
its three arguments is essentially that in- 
Sureance @Conlracvus are to be -consurucd sO ac 
to accomplish rather than defeat their pur- 
DOse; that SMmbiguities must be resolved in 
favor of the insured; and, the assumption that 
the objective of Atlantic's policy was to pro- 
vide liability coverage with limits of $100,000/ 
#300,000. 

The Assumption is erroneous. “ihe objec- 
tive was to provide liability coverage with 
MimiGe or £100.00075200,0U0 ‘except 10 certain 
cases, one of which was when the exposure 


arose because of intoxication on the part of 


i 


tie Ieeured ariver . 

The Jenkins case, however, by making 
phe Omnibus clause &@ part of all policies 
Btands in the way of the true objective of 
the Atlantic policy and its objective can 
Dever be accomplished in full. Lt: would 
seem, therefore, that the Court should attempt 
to decide the matter in a manner which will 
most nearly permit the policy's objective. 

That Objective 12s most nearly 2ccom- 
plished by recognizing the effectiveness of 
the exclusion with respect to liability over 
the statutory minimums. If the objective is 
recognized, appellants! first argument is 
Miveneaple. If 161s not recogni 7edc, 1 sper 
mits the case to be decided On the basis Of 
a false assumption. 

Appellants! second argument is based 
on Financial Indem. Co. v. Hertz Corp., 38 
Cal.Rpt. 249 (Apr. 1964) which reaches sub- 


stantially the same result as the Arizona 


22 ee 


4) 


Jenkins case--that the "omnibus clause" is a 
Part Of insurance policies and is not to be 
g@eieated by exclusionary clauses which con- 
UBeVerL public policy. hearin, tite.) no. 
eonuroverted. “he décision Gn that case, 
however, just like the Jenkins case, does not 
indicate how the court would have ruled with 
respect to the effectiveness of the "drunk 
driver" exclusion on coverage in excess of 
Sealucory Jimits. “Lt adds noching to the 
Jenkins GeCision. 

Appellants! third argument is based on 
tme £400 thay Aviantvic’s policies no longer 
COntudinvexciusions for drunk driving, the 
implication bednes that 16 is-4a recognition 
by Atlantic of the ineffectiveness of the ex- 
elusion, and precludes the decision in thus 
case from having a sweeping effect on the 
insurance industry. The Guestion before the 
Court 16 Not whet the citer? of the decision 


Will be on the insurance industry. The fact 


that Atlantic no longer includes such an 

Se lustondary clause in 1ts policy showid have 
no more bearing on the outcome of this case 
than would the fact that Mr. Rotanzi might no 
longer rent cars from a company whose insur- 
ence OOlA Cy COnCaInG=eichran exclusion. “Ai- 
though such points provide the subject matter 
for majestic arguments, they simply are not 


helpful in the determination of this case. 


IV. 

"AN ANALYSIS OF THE STATUTORY AND CASE LAW OF 
OTHER JURISDICTIONS COMPELS THE CONCLUSION 
THAT NO EFFECT WHATSOEVER SHOULD BE GIVEN TO 

THE EXCLUSION 
Appeliants rely upon two cases in support 
OL Gieir areumens uncer the above Neaging=— 
baughnan vv. Actna Cas. & Sur. CO. 5°91 Wis-ec 
113, 83 N.W.2d 747 (1957) and Continental Cas. 
Go. va phoenix Contr. Co., 290-P 220, 50l 


Gas. Cte Cally 1956)2 “Both cases ete 


San ee 


distinguishable on material points and should 
not be considered in the determination of 

the instant case, except to the extent that 
general considerations and philosophy are 
SOncerned., 

The decision in the Laughnan case was 
based on estoppel and was unrelated to the 
question of the effectiveness of an exclu- 
slonary clause with respect to coverage in 
excess of statutory amounts. In Laughnan, 
the insurer, aS a result of administrative 
error, Tiled @ form (SR=-21) with the Wisconsin 
Commissioner of Motor Vehicles admitting 
coverage and thereafter attempted to deny 
coverage or limit it to the statutory amounts 
provided for in the Safety Responsibility 
Law. The court said: 

We still have the issue of whether 
the filing is only an admission against 
interest, and thereby evidence whose 
erfect 16 10r the ju%7. Or wheter ine 


filing conclusively establishes cCover- 
age 


eee 


"We are . . . constrained to 
hold that, when a company has 


UAPOUBH am AuLhnoOrized officer’. 
sou Galed an Bh=-2) with the -Com- 
Mieceibner . « « Une Company cannes 
Ciereai ter deny dtepi lity . 2 « 
In other words, the legal effect 
Of TidInNe 60 Sa-el . | « 2S to eon- 
CIUSivVely Ceruiiy thao under The 
facts Unen exisuing 1ve policy 
insured both the named owner and 
the named operator of the particu 
lear Venve le descriped 10 coe eRe) 


"In those situations where 
Sveaver obLlity 1s 2mMposced Upon 
the insurance company, which has 
filed an SR-2l1, than 1t originally 
Conuracteu Tor When 1b teeueCd 1Ge6 
policy, the Bame 16 One amposed by 
statute as a result of its volun- 
tary 26 1m tiline che Bh-21 7 


We conclude that Aetna has conclu- 
Sively and irrevocably admitted coverage 
oe 2 Os NeW ee an. (572 "4 Binphacic 
added. ) . 

Clearly: the Wisconsin courc’s decision 
is cased on estoppel and has nothing whatso- 
ever (CO 0G With the 1ssue im this Appeal. 
Dims es TUrtcher pon lec oul by VWne partial 


dissent: 


I cannot agree with that part of 
the decision which holds that Aetna 


oe ee 


is Iiabie beyond the minimum Limacs 
of $5,000 for one person and $10,000 
for aii. persons injured 1m Che Aacci - 
dent, which were specified in the 
Safety Responsibility Law : 

IT agree with the majority that “having 
filed the SR=-el., Aetna Cannov wholly 
Peovdta cS 1c and escCape lrebvlity 
SLLOsether., bub 1 Ebink 10S Liability 
re Jimiced Dy ene statutory Tieures 
and not by the higher policy limits. 


In my view Aetna's liability does 
not result from any waiver or estoppel 
TOS ae 7c. Emphasis added. ) 


Although the case is not on "all fours" 
as suggested by appellants, it is interesting 
to note the philosophy of the dissenting 
opinion, since it reaches essentially the 
same conclusion as reached by the lower court 
nerein? 


T thins cremisabt lay cin a (case 
like the present results only from 
the statute, [instant case is similar 
in thab the policy autempted oO ex- 
clude coverage but Jenkins case deter- 
mined that such exclusions were contrary 
to statute] and should extend only as 
far as necessary to carry out the pur- 
pose of the statute. The Sarety Respon- 
Sioility Law . 6 «. requires Coa Lie 
license of the operator and the regis- 
tration of the owner .. . shall be 
suspended unless security be deposited 


aoe 


CY =:,+. uel Gueravor or: 
Cwmer Mave in effect a policy of 
AULOMOULTe: liability insurance wath 
at least specified limits, which at 
the time of this accident were $5,000- 
$10,000. The purpose of the statute 
is LO require minimum coverage (in 
those amounts, carefully fixed by the 
legislature, as an alternative to 
deposit of security or suspension of 
the license and registration. 


The statutory purpose is fully 


carried out when the insurance company 
is held liable to the extent of the 
minimum policy limits specified in the 
statute. That purpose justifies re- 
fusal to permit the insurer to assert 
that insurance coverage up to those 
limits was not in effect. It does not, 
however, justify refusal to permit the 
insurer to show its mistakes beyond 
those limits, [or its freedom to contract 
to limit liabilacy | 


A principle wiich will. produce such 
a penalty on the one side and corres- 


DONGINE UNIUSt enrichment on the orjer 
ought to be avoided if possiovle, 
think the requirements of public policy 
as manifested by the Safety Responsibility 
Law would be as well served, and the in- 
terests of justice and conformity to 
hatherto accepted legal principles bectcer 
served, by a rule which would limit the 
Ttability of Che insurance company in 
such circumstances to the minimum policy 
limits required by the statute. Id. “av 


(598-59. Emphasis added. 


ore 


ff enytning, this Case -o1férs supporec, 
not for, but against appellants! position. 

The Continental case involved three 
policies of insurance, two issued by "Trans- 
erg and one by “Lloyd's London." “The pri- 
Mary lranspor. DOlicy was Limited to Sstuaruuory 
PPite, Cae hoya’ s poluey imi Geo co: amounts 
DAPekCeSs Ol Ene pYramary policy Dut MOL in 
ex@ese Of 2 Specilied smount. 2nd Transports 
Second policy was in excess of the Lioyd's 
iiitGe. iver resolving the Ouest on OF 
whether or not @ particular person was covered 
Dyers DOlIcicSs afainst Transport, the court 
then considered the extent of coverage: 

Will PeSvecteto the exten or 
limits of coverage of Mason, it has 
already been noted that condition 
(6) of the basic Transport policy 
states, "to the extent of the * * * 
Pimies Of Liavulity required by 
such law" [the same provision is 
found in Atlantic's volicy |, and 
that such language must be given 
Tee £0) and incivsive, ac Cpp0eea 
tO 8) PEStrieLive. teams. Aine 


Orimary Traneport polity =. « sete 
Lime ped to 65,000 for injusy or 


ae 


death of one person and $10,000 

fOr TWOsor More: persons injured or 
killed in any one accident. Lloyd's 
bonmdon Excess cerliiicate . 2. spre. 
VIdes iy sireance an “che “amoune OL 
$40,000 excess over $10,000 

[against the hazards and perils 
insured under the Transport policies]. 
Mie Cerliiieate Turiner declares tat 
"Tt is the intention of the parties 
that under this Policy the Assured 

is to be indemnified up to $40,000 

as Atoresaid, against all Jiabilacy 
in excess of the liability of the 
Primary Iosurer under ics policiee. 


"Tt is agreed that this Policy 
is subject to the same Warranties, 
Terms, and Conditions (except as 
regards * * * the amount and limit 
Of Iaability * * * ) as are contained 
i 4 = « Saad Policy Of the Primary 
Insurer.” 


Tnasmuch as Mason was covered by 
the primary Transport policy (. 
with limits of $5,000 and $10, 000) , 
bie Laovyols London Gertisi cance 
thus increased his coverage by the 
amount of $40,000. 


Transporu policy esn@n || une 
second Transport policy] furnishes 
additional excess coverage "over 
50,000.00" in an amount of $950,000. 
The "special excess endorsement" pro- 
vides, "Notwithstanding anything in 
Lhe policy GO: the Contrary, 1b 25 
further agreed that this policy 1s 
subject to the same warranties, terms 
and Conditions (except as regards ee 
the amount and limit of liability * * *) 


oe te 


as are contained in, or as may be 

added -tO the primary policy issued 

by = 2s Transpory 4 2. (hive. 

Mason's coverage was increased by 

this policy to an aggregate total 

Of GFE Ml Phiom-dellars | .@. 200 

P.2d at 810-11. (Emphasis added.) 

me factual Situation and discussion 
by the court clearly show that the issue was 
MOUTtNe. Game aS Lhe One berere Lis Court 
emda thac the decisi10n reste on principles 
hOt- aop lita Dies here. 1. 

Atter Uisecussi0on Of The auove cases, 
appellants Uree ital a Ceruaim Clause 20 
Atlantic's policy is ambiguous and must be 


construed against Atlantic. It is urged that 


the ambiguity is found in the following 


language: 
LE, © . wae aasurance aS is 
afforded by this policy 
shall be applicable with respect 
tO any such laapility 
DP, “Ne oo eho the exvent: Of le 


coverage and limits of liability 
required by such law." 


The alleged ambiguity is found in the 


phrase "any such liability" and the phrase 


ee 


viimits of liability required by such law." 
Upestaormer Seems tO indicave Liability wiehour, 
imigeand the Larter indicaves liability as 
limited by the statute. 

There is no ambiguity, however, when 
the deleted words are supplied as it then 
becomes clear that "any such liability" refers 
poste “type or Limability and “linias Of 
liability required by such law" refers to 
"amount." When the missing words are added, 
the phrase reads: 

"such insurance as is afforded by this 

POlioy tor poe ly tojurytieapilicy or 

LOr property damage Jiability shalt 

comply with the provisions of such law 

whiicn shall be applicable with respect | 

tO any such liability arising 

When read in conlext, 2t 125 Clear thar 
the phrase "any such liability" is not in 
conflict with the phrase "limits of liability 
required by such law." The clear meaning is 


apparent: "Such insurance (the insurance 


provided for in the policy) shall comply with 
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the law (Financial Responsibility Law) and 
Shall be applicable wath resvec> to S@ny euch 
Ia LLy (oily injury liability on propercy 
damage liability) to the extent of the coverage 
(@melides>drunk drivers) and limits of Iiaq 
bility ($10,000/$20,000) required by such law 
(Financial Responsibility Law which by judi- 
cial declaration [Jenkins case] makes omnibus 
clause a part of the policy). 

The full clause, brought to issue by 
appellants! argument, reads as follows: 


When this policy 2s .cerctified as 
proof of Financial Responsibility 

for the future under the provisions 

of the Motor Vehicle Financial 
Responsibility law of any state or 
Province, “such insurance ac 12 atrord- 
ed by this policy tor bodily injury 
Miebki@ty or for propervy damace lia- 
bility shall comply with the provisions 
of such Lay whoich shall be applicable 
with respect to any such liability 
arising out of the ownership, mainve- 
nance or use of the automobile during 
the policy period, ©O the extent or 
the coverage and limits of liability 
required by such law, but in no event 
im excess of the limits of t1abilivy 
etacved in this policy. 
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Wiere iS MO -ambisulty to be construed 
apainst Atlantic, The policy contains a 
limitation which should be recognized. An 
insurance company has the right to limit 
tie coverage of a policy issued by it and 
wnen 1t has done so, the plain language of 
the limitation must be respected as a matter 
Cr taws ee, €.8-5 BMerican Mut. Liability 
dies CO. ve Meyers i lS po2d “O07 (30) Cir, 


ee 


1940). 


2 
"THE NATURE OF THE 'DRUNK DRIVING' EXCLUSION 
IS SUCH THAT TO GIVE IT ANY FORCE OR EPFECT 
WOULD SUBVERT THE ANNOUNCED PUBLIC POLICY OF 
THE STATE OF ARIZONA." 

Appellants! argument in support of the 
above heading is somewhat in the nature of 
a shotgun approach--essentially, it is an 


accumulation of cases (involving various 


theories and facts) in which insurance companies 


ero 


beave been involved and have Tost. “To the 
extent that such cases involve decisions 
against insurance companies there can be no 
aroument, bo the extent they are intended to 
Support the above heading there are numerous 
aroumeiie LO the contrary, 

Lee prilnary GLepuve 1s Pound in the 
premise used by appellants--that is, that 
be purpose Of an insurancepolicy 1S to 
"pnrotect members of the public.” Regardless 
of isolated and unfortunate statements made 
by various courts, the primary purpose of 
insurance is not to protect members of the 
Public--it is to protect the ansured from 
financial exposures resulting from his acts 
of negligence. Theoretically, an insured and 
his insurer are free to negotiate according 
to their-desrrées and» ultimately free to enver 
into a contract whereby the insured pays the 
insurer to assume financial responsibility 


for his acts of negligence. The by-product 
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Of such am arrangement 16 that a third party 
(any person injured by the insured's negligent 
giey) receives the benefit of such contract: 

From this viewpoint, the basic principle 
of freedom to contract is of utmost importance 
since the insurer (the one ultimately incurring 
the risk) equitably should be free to assume 
ently the risks desired. As a practical matter, 
insurers have obtained a position of advantage 
and because of that advantage their freedom 
bo contract has been restricted piecemeal on 
ea Varieuy Of Jeeal tneories. 

Pine print, the imsurer's expertise, 
ambiguities, and illusionary coverage have 
resulted in legal disputes which have been 
decided against the insurer and in favor of 
the insured. Potential insureds have little 
freedom to contract with the insurers and as 
a result various theories and "legal" reasons 
have been used to equalize the insured-insurer 
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ihe extensive use of the automobile and 
Increasing number of accidents resulting in 
Situations whereby the person at fault is 
financially unable to compensate the injured 
party has also been considered in the equali- 
zation. From this viewpoint, various states 
have enacted Financial Responsibility laws 
whereby, as a matter of law, the policy be- 
hind the statute is to "prevent financial 
Hardships and possible reliance on welfare 
agencies." In order to further this policy, 
the courts have rejected insurers! attempts 
to restrict coverage, have called the laws 
remedial, and have given them broad interpre- 
Gatlons. 

This 2S the Position thay tie parties 
herein face--Atlantic's attempt to select 
its risk has been rejected by the lower court 
to the extent of coverage provided by the lam, 
although the court upheld Atlantic's position 


with respect to coverage in excess of that 
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required by statute. Appellants, on appeal, 
are attempting to stretch the case one step 
further by taking the position that $10,000/ 
$20,000 is so little that it defeats the 
public policy behind the Arizona Financial 
Responsibility Law. They have said that 
"inadequate coverage goes very little further 
in ‘preventing financial hardship and reliance 
upon welfare agencies' than no coverage at all." 

It seems epparenu that tne real dispute 
betwee! appellce and apoeliants 2nvolves only 
One GCUueStion==s=theat 15. will the public policy 
of "preventing financial hardships and possible 
reliance on welfare agencies" be defeated if 
the potential liability of Atlantic is $10;,000/ 
$20,000 instead of $100,000/%$300, 000? 

1G 28 respecciuily submitted that che 
MOST AeCuUrate INCiCavion Of what will beet 
serve the public policy is found in the statu- 


cory Jimi ie-—51 020007520. 000: 


CONCLUSION 


Paragraph 2(B) of the judgment of the 
Hower -COUrt, limivine Atlantic's potential 
liability to $10,000/$20,000, should be 


aifirmed. 


Respectfully submitted, 


SNELL & WILMER 


By 
Mark Wilmer 


and 


By 

“Tarry Ia. Vrckrey 
Attorneys for Appellee 
Atlantic National Insurance Co. 
4OO Security Building 
Phoenix, Arizona 85004 
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Me Certify Ghat in connection 
Wien Ghe preparacion Of tas brier, 
we have examined Rules 18 and 19 of 
the United States Court of Appeals 
for the Ninth Cairctac, end thar, ao 
Our Opinion, the foregoing braiert as 


an [ULL Compliance wien those rules. 


Mark Wilmer 


Larry b.. “VeeKkrey 
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